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STATEMENT OF THE CASE 
a 


Appellant was charged in a six-count indictment with two separate sales of 
narcotic substances, to wit, heroin, to one Norman A, Hill on June 14, 1968. 

In each case it was alleged that the transaction violated three Separate sections 
of the United States Code, those being the sections governing transfer not in 
pursuance of a written order on forms supplied by the Sec retary of the Treasury 
(26 U.S.C. Section 4705), transfer without federal revenue tax stamps being 
affixed (26 U.S.C. Section 4704(a)) and facilitating the concealment and sale 

of narcotics with knowledge of illegal importation (21 U.S.C. Section 1 1}. 

Prior to indictment defendant had been arrested and a complaint filed in 
the United States Commissioner’s Office charging him with possession in violation 
of 26 U.S.C. Section 4704a). A preliminary hearing = held on the complaint 
at which hearing no recording was made of the proceedings. The then 
Commissioner, Mr. Sam Wertlief » ruled that where counsel is retained 
there is no requirement that the hearing be transcribed (See p. 3 of the 
transcript of the motion bearing on this point held on January 31, 1969) 

The defendant was bound over to the Grand J ury by the Commissioner. 
The motion «7+. subsequent to indictment requesting a new prelimitary 
hearing was denied by Judge William B. Jones on aoe 31, 1969. 

The case came on for trial on August 15, 1969. The testimony at trial was 
given by the witnesses, Norman A, Hill and Theotis Heywood, supble- 
mented by stipulations as to the chain of custody of certain substances said by 


Officer Hill to have been purchased by him from appellant and as to the chemical , 


cneiysis of those substances which indicated that they were composed of heroin 


hydrochlaride and non-narcotic substances(Trial Transcript, pp. 44,45). 

Officer Hill testified that he had seen the defendant on several occasions 
acting from March of 1968, that on June 14, 1968 he was approached by Theotis 
Haywood at approximately 6:45 P.M., asked whether he needed anything and five 
caps were sold by Haywood to him after indicating that he wished to buy narcotics. 

The transaction of June 22, 1968, according to Officer Hill’s testimony, 
took place at about 8 P.M. It was initiated by the Officer’s inquirg te Hayward 
as to whether he had any drugs and thereafter five caps were sold to the Officer. 
{Trial Transcript, pp. 19 to 30). 

The defendant testified himself but otherwise presnted no witnesses. He 
cenied having sold any drugs to Officer Hill. He testified that on June 14, 1968, 
he was at the East Potomac Golf Course and that he remembered this because he 
had scored an eagle on one of the holes. He further testified that a man named 
Parker was with him and that he had not been able to locate Parker. 

The defendant had no recollection of the events of June 22, 1968, but believed 
tcat ne may have been with his girl friend: (Trial Transcript, pp. 48-54). 

The defendant testified that he had no knowledge of the source of heroin or 
its manufacture. (Trial Transcript, p. 53). 

A joir dire hearing was conducted at which time the judge determined that 
the missing witness instruction would not be given and further that he would not 
be allowed to argue the *‘missing witness’’ issue. (Trial Transc ript, p. 81). 
Despite this ruling by the Judge, the prosecuter argued ‘*‘missing witness™ to the 
jury in his summation, to which objection was made by the attorney for the 


asfendant. (Trial Transcript, p. 92). 


An instruction was requested by the defendant to the effect that the govern- 
ment must prove knowledge of illegal importation and if the jury believes the 
defendant’s testimony that he is without such knowledge, he must be acquitted. . 
(Trial Transcript, pp. 28, 88). | 


It was learned after the trial that one of the jurors was actually from the 


State of Maryland. The defendant’s motion for a new trial based on this assertion 


was denied, 


ISSUES PRESENTED 
1. Whether the preliminary hearing must be transcribed inthe absence of 
any indication that either party will pay for a transcript? 


2. Whether the presence of a juror from a State and district other than 


the place of the offense alleged requires a new trial? 


3. Whether the failure of the trial judge to instruct the jury on the effect 
of defendant's ignorance of the origin of narcotic substances requires a rewersal 
of a conviction under 21 U.S.C. Section 174? 

4, Whether the prosecutor’s argument to the jury on a ‘‘missing witness“ 
issue contrary to the trial judges ruling constitutes error? 

5. Whether the failure of the government to introduce any evidence as 
to the origin of the alleged heroin wire: reversal of the conviction under 
21 U.S.C. Section 174? 


This case has not previously been before this Court, 


SUMMARY OF ARGUMENT 
"1. Every preliminary hearing must be transcribed regardless of whether 


any request is made for a transcript, 


2. The defendant has a constitutional right to be tried by a jury from the 


State and District where the crime is alleged to have been committed. 
3. The failure of the trial judge to instruct on the effect of defendant’s 
lac k of knowledge of origin of narcotic substances requires a reversal of a 
conviction ssnder 21 U.S.C. Section 174, 3 
4, The prosecutor’s argument to the jury contrary to the trial judge’s 
ruling constitutes error and requires reversal. : 
5. The failure of the government to introduce any exidence relating to one 


of the elements of the offense constitutes plain error, 


ARGUMENT. 
I 
EVERY PRELIMINARY HEARING MUST BE 
TRANSC RIBED REGARDLESS OF WHETHER ANY REQUEST 
IS MADE FOR A TRANSCRIPT 

The advent of the Federal Rules of Criminal Procedure has formalized the 
preliminary hearing. Moreover it has long been recognized that the preliminary 
hearing is a critical stage of the prosecution and that a denial of fiastamental 
rightsat that point can operate in violation of due process to the extent that it 
renders the entire procedure fatally defective. Washington v. Clemmer, 119 U.S. 
App.D.C. 216, 339 F.2d 715 (1964). 

The necessity of having a reporter present would be obvious even on the 
most cursory examination if for the sole reason that without a reporter and a 
transcript there is no way for a higher court to review the proceedings. Ifthe 
“‘srobable cause” test is not met then the confinement is illegal, yet in the 
absence of a reporter the proceedings cannot be reviewed above with fairness to 
either the defendant “or the government. There is no way in the present case or 
in any situation where a reporter is not present for the appellate level to accurately 


determine whether the lack of a transcript is prejudicial. Washington v. 


Clemmer, supra. 


This Court has recognized that the preliminary hearing serves more than the 


purpose of a rexiew of the legality of confinement. At least two other important 
ends are met, to wif; discovery and the specification of the evidence against the 
defendant via the testimony of witnesses under oath. Blue v. United States, 

19 U.S. App. D.C. 315, 342 F.2d 894, cert. denied 380 U,S. 944,. 85 S.Ct. 


1029, 13 L.Ed, 2d 964 (1965). 


This is hardiy a new found right in this jurisdiction. At least since 
Washington v. Clemmer, ibid, in 1964 such a mandate has been plain 
upon the cases from this Court, necessity compelling the Court to exercise 
its supervisory responsibility in 1969 in Gardner v. United States, 
407 F. 2d 1266, cert. denied 395 U.S. 911, 89S. Ct. 1757, 23 L.Ed. 2d. 225. 

Conceding arguendo that prior to Gardner, supra, some prejudice 
must be demonstrated, the attention of the Court is celled to the following: 
(1) Unlike Gardner, ibid, the evidence here is scarcely overwhelming; | 
consisting of the testimony of one witness; (2) The present case is primarily 
a credibility contest in which the recollections of the sole witness at the 
preliminary hearing immediately after the alleged offense, would be _ 
peculiarly germane to the credibility issue; (3) The refusal to have a re- 
porter present is apparently predicated on the fact that neither the govern~ 
ment nor the defendant indicated that either would order the ce 

The last noted aspect of this situation is at odds with the requirement 
of the Supreme Court that no financial condition may be interposed between 
a citizen and the exercise of his rights. Roberts v. La Vallee. Vallee, 389 U.S. 
40, 88S. Ct. 194, 19 L. Ed. 2d 4 (1967). In this case ene: preebeiey of 
the defendant to guarantee payment for a transc seas can 2 hardly be said to 


be a valid reason for a legal short circuit. 


The failure of the Commissioner to provide for recording is made 


even more critical by the fact that this is an identification case where 
the risk of error to the prejudice of the innocent is even greater, 


See Ross v. Sirica, 127 U.S. App. D.C, 10; 389 F, 2d SS7.12967), 


The importance of the preliminary hearing te the accused compe)? the cone 
clusion that defects are not cured by an intervening indictment. As stated by the 
Court in Blue Ve United States, supra, 


"We think, , . . that the express preoccupation of Congress 
with preliminary hearings in the Legal Aid Act denotes a 
legislative recognition and acceptance of the view that 
criminal prosecution is a continuous and unitary process, 

and that each stage along the way has its own intrinsic 
importance as well as a frequently significant relation- 
ship to the final result, Preliminary inquines can on. 
occasion have great value for one charged with crime. 
Where a defendant is denjed out of hand the opportunity 
to consider utilizing that value, we do not think that 

that denial is to be swept under the rug of a grand jury 
indictment. Neither do we think that the availability 

of a remedy should depend upon the outcome of a race 
between counsel seeking habeas corpus or mandamus and 
the grand jury acting upon the charge. We, therefore, 
conclude that relief in such a situation is notto be foree 
closed solely by reason of an intervening jndictment,"* at 320}, 


Appellant submits that prejudice is demonstrated by the record herein and 
that the case must be reversed and remanded for a new trial after an adequate 
preliminary hearing, 

U 
THE DEFENDANT HAS A CONSTITUTIONAL 
RIGHT TO BE TRIED BY A JUR¥ FROM THE STATE 


AND DISTRICT WHERE THE CRIME IS ALLEGED TO 
HAVE BEEN COMMITTED 


The Sixth Amendment to the Constifuigon. Gf the United States provides that 


the criminaly accused shall he tried by a jury in the State and District wherein 
the crime is alleged to have heen committed, This requirement is somewhat 

qualified by the provisions of 28 U.S.C. Section 186] which provide . in addition 
that convicted felons, illiterates and those physically or mentally incapable are 


excluded from jury duty. 
-8~- 


The present case presents a clear violation of the constitutional mandate 
in that a juror was from Maryland, The jury was asked the general question 
of whether there was any reason that any juror could not sit, to which question 
there was no reply, 

The qué&tion faced by the Court on this issue is one of waiver, The cases 
affirming lower court conveiieme. where one of the jurors was not from that State 
and District have posited their decision on a positive showing indicating a waiver 
and the courts concerned have made a finding of waiver. See United States v. 
Rosenstein, 34 F,2d 630, cert. denied 280 U.S, 581, 50S.Ct. 33, 74L.Ed, 631 
(1929). : 

The cases affirming lower court decisions not on this gtound have generally 
concerned the validity of the claim of disqualification on factual grounds, (United 
States v, Cross, D.C., 9 Makey 365, appeal dismissed, 145 U.S, 571, 12S.Ct. 
842, 36 L,Ed, 82] (1892)), or the interpretation of the provisions of the Sixth 
Amendment or 28 U.S.C, Section 186, United States v, Wilson, 158 F Supp. 442, 
aff, 255 F.2d 686, cert, denied, 358 U.S, 865, 79 S.Ct, 97, 3, Ed, 2d 98 
(D.C, Ala, 1958). 

The issue has sejdom been litigated and therefore there is Vittle direction 


indicated in past cases for the Courts to follow, 


Appellant suggests the following in the review of this question; 


(1) The fact that defendant -appelant had no notice of the possible presence 
of a Maryland resident, coupled with the failure of the juror to respond indicates 


affirmatively that there was not a waiver: 


De 


(2) The right if it is fundamental and not waived must be enforced whenever 
raised by the defendant within a reasonable time after noticg 

(3) The defendant is not required to show prejydice where the right is 
fundamental, ie, analogous to the right to jury trial? : 

(43 A reading of the Sixth Amendment in concert with the rest of the Con- 
stitution indicates that this requirement is a necessary pre-requisite, that is to 
say jurisdictional in nature. | a 

It is conceded that a defect in jurisdiction may be waived by voluntary 
submission to the jurisdiction. No such occurrence took place here, To the 
contrary, the defendant raised his claim immediately upon discovery of the Jefect 
and asserted his Sixth pmencment rights most vigorously, 

The Court then is presented with the issue squarely, To uphold the govern- 
ments position it must effectively write the Sixth Amendment requirement out. 


Where there is no remedy, there is no right. The appellant contends that the 


issue is one of jurisdiction and raises the claim which he has diligently asserted 


below. 
The denial of the defendant’s fyndamenta} right necessitates reversal 
and remand for a new trial. San ee ae 


ii ‘ 
THE FAILURE OF THE TRIAL JUDGE TO 
INSTRUCT ON THE EFFECT OF DEFENDANT'S LACK 
OF KNOWLEDGE OF ORIGIN OF NARCOTK SUBSTANCES 
REQUIRES A REVERSAL OF A CONVKTION UNDER 
21U.S.C. SECTION 174 
? This Court has recently held in United States v. Cox, No, 22,715, dec. 
7/15/70, that in a prosecution under 21 U.S.C. Section 174 where a foundation is 
laid by the defendant’s claim that he has no knowledge of the origin of narcotic: 
substances, the jury must be instructed that they must acquit the defendant if 
satisfied that he did not know of the importation illegally. 
This decision is supported by those of several other circuits. See United 
States v. Peoples, 377 F.2d 205 (2 Cir. 1967); Chavez v. United States, 343 


F.2d 85 (9 Cir. 1965). 


The basis of these decisions is the interpretation of the statutory pre- 


sumption as being one which may be rebutted by other testimony. The practi- 
cal effect of such a presumption is to allow the government to get the case to 
a jury by proving only possession. See Sandler, ‘‘The Statutory Presumption 
In Federal Narcotics Prosecutions, ** 57 Joutnal of Criminal Law, Criminology 
and Police Science 7 (1966). This presumption has been upheld as constitu> . 
tional but it is to be noted that a reading of the presumption as tebuttable is 
necessary to this determination. U@ttegov.” United States, 298 F.2d 845 
(10 Cir. 24962), 

Cox, supra, and the other cases are generall y spin offs from Harris v. 
United States, 359 U.S. 19, 79S. Ct. 569, 3 L. Ed. 2d 597 (1959) which 
upheld consecutive sentences under 21 U:S;C; Section 174 and 26 U,3.C: 


Section 4704 (a) on the basis that they are distinct o ffenses. Obviously a 


finding that the presumptions were irrebuttable would render the offenses for 
all practicsl purposes identical. 

It is submitted that the conviction under 21 U.S.C. Section 174 must be 
reversed. 

IV 
THE PROSECUTOR'S ARGUMENT TO THE JURY 
CONTRARY TO THE TRIAL JUDGE’S R-JLING CONSTITUTES 
ERROR AND REC UIRES REVERSAL; 

The argument to the jury by the prosecutor of a ‘‘missing witness’”’ 
ware the trial judge has ruled against the missing witness argument is error. 
Pennewill-% United States, 122 U. S. App. D.C. 332, 353 F.2d 870 (1965), 
The sole question before the Court is whether that error requires reversal, 
Pennewillry United States, supra. 

This question is determined by two considerations: 

(1) The curative instruction, if any, from the judge; 

(2} Fhe nature of the cas¢, i.e. what is the nature of the government’s 
ereof, 

There was no instruction whatever in the present case.concerning the 
argument of the prosecutor. See Bradley v. Unit®d States U.S. App. D.C. 

420 F.2d 181 (1969). 

The evidence could hardly be saidto be so overwhelming that the error 
is harmless beyond a reasonable doubt. Pennewill v. United States, ibid. 
Mor is this a case where the argument related to a Court in the indictment 


to which the defendant was found not guilty. Brown v. United States 


12 


U.S. App. D.C. 414 F.2d 11 U.S. (1969). This isa 
one witness identification matched against the defendant-Appellant’s denial in 
which the credibility of the appellant IS the vital issue. The missing witness 
argument here goes directly to both the inference of unfavorable testimony 
and the credibility of the appellant. The prosecutor’s Eaoreer argument is 
in fact, the razor drawn across the defendant.s throat and the error is decisive 
to this case. | 

Appellant submits that reversal is required. 

Vv , 
THE FAILURE OF THE GOVERNMENT TO INTRODUCE 
ANY EVIDENCE RELATING ONE OF THE ELEMENTS OF 
THE OFFENSE CONSTITUTES PLAIN ERROR; 

The elements of the alleged offense under 21 U.S.C - S. 174 aret 

(1) That some narcotic was received and concealed or facilitation of some; 

(2) Importation contrary to law; | 

(3) Knowledge of illegal importation. 

(Harris v. United States, supra) 

There was no evidence introduced in this case as to the probable or 
actual point of origin of the narcotics alleged to have Se in the appellant’s 
possession. The question therefore is whether the sterory presumption 
may take effect in the absence of any evidence in the record supporting the 
presumption as any request by the government that the Court take judicial 


notice of facts to support the presumption. 


In upholding the constitutionality of the 21 U.S.C. Section 174 presumption 


the Supreme Court in Turnerv. United States 396 U.S. 398, 24L. Ed, 2d. 616, 


a 


90S. Ct. 642 (1970) based its opinion on the factual presentation that nearly 


all the heroin in the United States is illegally imported. These facts are of 
course subject to change and the presumption is dependent upon a factual 
showing. 

In most cases it is beyond the financial resaurces of the defendant to 
make an inquiry sufficient to question the basis of the presumption, As a 
matter of fact to so hold simply eliminates illegal importation as an element 
of the offense. When the heavy penalties of the importation laws are matched 
against the nrelatively small amount of work which the government would be 
put to by requiring a factual showing for the statutory presumption to operate 
such a requirement seems reasonable in the extreme. 


It is submittéd that the conviction must be reversed, 


CONCLUSION 


WHEREFORE, appellant prays that the Court reverse the conviction 
as to all counts and remand the case with instructions to enter a judgment 


of acquittal or in the alternative, remand the case for a new trial, 


Respectfully submitted, 


Thomas Fortune Fay 

Attorney for Appellant 

910 - 17th Street, N. W. 
Washington, D. C. 20006 
Tel 296-4882 


CERTIFICATE OF SERVICE 


Attorney for Appellant herewith certifies that a copy of the Brief 


For Appellant was mailed, jpastage prepaid, to the United States Attorney, 
United States Courthouse, Washington, D. C. 20001, this Day 


of 1970. 


Thomas Fortune Fay 


RY 
Sine es 


YOR THe pigreren Ox 


Thal aoate de ueh 


Rael EC eetiry ie tw 


pee i ie 
Pee prea ee 
sap lo : ; Detainees: 


Tyga gaia 


es =ne : 


et Unrrep Scares. on Aneatca, Appellee, eet 


Pea ON er 


“Puzo Higwoon, Appellant. 


moval dboetii 


i tan: 


Fc aneaes 


Geniisaesi it “i \ Sein Hs aiicte 


Pieri ih 


fis aeat aoumlasieiny bee siti rica etonl ats iiey 


INDEX 


The Preliminary Hearing 

The Trial 

The Motion for New Trial 
Argument: 

J. The absence of a recordation of appellant’s prelim- 
inary hearing does not require reversal of his convic- 
tions in the absence of a showing of prejudice 

II. The trial court did not err in denying appellant’s 
motion for a new trial based upon information that 
before the trial had begun a juror had moved from 
the District of Columbia to Maryland 

. The trial court properly instructed the jury as to 
the requirements for a conviction under 21 U.S.C. 


. The prosecutor properly commented on the evidence 


in his argument to the jury 


TABLE OF CASES 


Belton v. United States, 127 U.S. App. D.C. 201, 382 F.2d 150 
(1967) 
Blue v. United States, 119 U.S. D.C. 315, 342 F.2d 894 (1964), 
cert. denied, 380 U.S. 944 (1965) 
Blunt v. United States, 131 U.S. App. D.C. 306, 404 F.2d 
1283 (1968), cert denied, 394 U.S. 909 (1969) 
*Boney v. United States, 128 U.S. App. D.C. 279, 387 F.2d 
237 (1967), cert. denied, 390 US. 967 (1968) 
“Burgess v. United States, D.C. Cir. No. 21,745, decided 
December 29, 1970 
Charles v. State, 198 Ark. 1154, 133 S.W.2d 26 (1939) 
*Fisher v. Yoder 53 F. 565 (3d Cir. 1892) 
*Gardner v. United States, 182 U.S. App. D.C. 331, 407 F.2d 
1266, cert. denied, 395 U.S. 911 (1969) 
*Zoeppel v. Street, 17 F. Supp. 719 (D.D.C. 1937) 
*Kohl v. Lehlback, 160 U.S. 293 (1895) 


Peep ok | 


Index Continued 


*Nickens v. United States, 116 U.S. App. D.C. 338, 323 F.2d 
808 (1963), cert. denied, 379 U.S. 905 (1964) 
Queen v. Hepburn, 11 U.S. 535 (1813) 
Roberts v. LaVallee, 389 U.S. 40 (1967) 
Stagg v. Stagg, 96 Mont. 573, 32 P.2d 856 (1934) 
State v. Lewis, 161 La. 696, 109 So. 391 (1926) 
State v. Maultsby, 1380 N.C. 664, 41 S.E. 97 (1902) 
State v. Upton, 170 N.C. 763, 87 S.E. 328 (1915) 
State v. Wainwright, 190 Kan. 619, 376 F.2d 829 (1963)... 
Turner v. United States, 396 U.S. 398 (1970) 
*United States v. Brown, D.C. Cir. No. 23,626, decided 
November 4, 1970 
United States v. Carter, 136 U.S. App. D.C. 308, 420 F.2d 
150, cert. denied, 397 U.S. 1017 (1969) 
United States v. Cox, 139 U.S. App. D.C. 264, 432 F.2d 1326 
(1970) 
United States v. Green, 187 U.S. App. D.C. 424, 424 F.2d 
912 (1970) 
*United States v. Green, D.C. Cir. No. 23,697, decided July 29, 
1970 (unpublished) 
United States v. Peeples, 377 F.2d 205 (2d Cir. 1967) 
*United States v. Rosenstein, 34 F.2d 630 (2d Cir.), cert. 
denied, 280 U.S. 581 (1929) 
*Villaroman v. United States, 87 U.S. App. D.C. 240, 184 F.2d 
261 (1950) 
Washington v. Clemmer, 119 U.S. App. D.C. 216, 389 F.2d 
715 (1964) 


21 U.S.C. § 174 

26 U.S.C. § 4704 (a) 

26 U.S.C. § 4705 (a) 

28 U.S.C. § 1861 

Rule 30, Fev. R. Crm. P 

Junior Bar Section or D.C. Bak Ass’N, CrmmINaL JURY 
InstRuctIoNs For THE District or Conumsra, No. 94 (1966) 


* Cases chiefly relied upon are marked by asterisks. 


Page 


= 
BAIIAIAARVIPHL DOA 


ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented : 


1. Whether the absence of a recordation of appellant’s 
preliminary hearing when appellant demonstrates no re- 
sulting prejudice requires reversal of his convictions. 

2. Whether the trial court erred in denying appellant’s 
motion for a new trial based upon information that before 
the trial had begun a juror had moved from the District of 
Columbia to Maryland. 

3. Whether the trial court properly instructed the jury 
as to the requirements for a conviction under 21 U.S.C. 
§ 174. 

4. Whether the prosecutor properly commented on the 
evidence in his argument to the jury. 


* This case has not previously been before this Court. 
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United States Court of Appeals 


FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,698 


Unrrep States or America, Appellee, 
v. 


TxHeot1s Haywoop, Appellant. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By a six-count indictment filed November 6, 1968, appel- 
lant was charged with violations of the federal narcotics 
laws.’ After a trial on August 5, 1969, before the Honorable 
Howard F. Corcoran, sitting with a jury, appellant was 
found guilty as charged. On October 24, 1969, he was 
sentenced to five years each on counts one and four, one to 
five years each on counts two and five, and five years each 
on counts three and six, all sentences to run concurrently. 
This appeal followed. 


The Offenses 
On June 14, 1968, at approximately 6:45 p.m., Norman 
Hill was working as an undercover officer for the Narcotics 


3 Appellant was charged with two counts of violating each of the following 
statutes: 21 U.S.C. § 174 (counts one and four); 26 U.S.C. § 4704(a) (counts 
two and five) ; 26 U.S.C. § 4705(a) (counts three and six). 


@) 
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Division of the Metropolitan Police when appellant, known 
to him as ‘‘Candy,’’ approached him in the 1900 block of 
Fourteenth Street, N.W., and inquired whether he had need 
of ‘‘anything.’’ Officer Hill replied that he needed five 
“skaggs,’?? and appellant suggested that they continue the 
conversation inside the Wings & Things restaurant, located 
at 1932 Fourteenth Street (Tr. 20-22). Once inside the 
restaurant, appellant removed five capsules from his right 
front pants pocket and gave them to Hill in return for 
$7.50 in police advance funds (Tr. 21). Hill left with the 
capsules. On June 22, 1968, at approximately 8:00 p.m. in 
front of 1924 Fourteenth Street, N.W., Hill again met 
appellant and purchased five capsules for $7.50 (Tr. 24).* 
On July 8 appellant was arrested for the two sales to 
Officer Hill (Tr. 56). 


The Preliminary Hearing 


At the preliminary hearing on January 31, 1969, counsel 
for appellant‘ was advised by Sam Wertleb, the United 
States Commissioner, that since appellant had retained 
counsel, he must request that the recording machine be 
turned on if appellant desired a transcript of the proceed- 
ings (Mot. Tr. 4).* When counsel did not indicate that 
appellant desired to purchase a transcript, Mr. Wertleb did 
not record the proceedings (Mot. Tr. 5). 


The Trial 


At trial Officer Hill testified to the events of June 14 and 
June 22, 1968, and positively identified appellant as the man 


2 ¢¢ Skaggs’? is a term referring to capsules of heroin (Tr. 20-21). 

3 All the capsules were later tested and were found to contain heroin 
(Tr. 44-45). 

4 Appellant’s counsel at trial does not represent him on appeal. 

5¢<Mot, Tr.’? refers to the proceedings on appellant’s motion for a new 
preliminary hearing on January 31, 1969. ‘‘Tr.’’ refers to the transcript of 
the trial on August 5, 1969. ‘‘Mot. II Tr.’’ refers to the proceedings on 
appellant’s motion for a new trial on August 15, 1969. 
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known to him as ‘‘Candy’’ who sold the heroin (Tr. 20-24). 
He further testified that no stamp or seal was affixed to any 
of the capsules sold to him, nor did he provide appellant 
with an order form for the purchases (Tr. 25-26). 

Appellant testified that several months after his arrest, 
he was reminded by Charles Parker, a golfing companion, 
that on June 14, 1968, he was playing golf with Parker at 
East Potomac Golf Course (Tr. 58-59). Appellant then 
remembered the date because that was the day he scored 
an eagle which he related means ‘‘300 [szc] on that partic- 
ular hole. It doesn’t mean under par or over par on that 
one particular hole’’ (Tr. 57.) Appellant further testified 
that although he knew Parker was a cab driver, he did not 
tell his lawyer about him but rather attempted unsuccess- 
fully to contact Parker through Capitol Cab Company (Tr. 
58-59). 

When the Government indicated that it would request a 
missing witness instruction as to Charles Parker, the court 
held a hearing to determine what efforts appellant had 
made to find the witness (Tr. 65-79). Appellant testified 
that he knew Parker was a cab driver for Capitol Cab 
Company, so he looked for Capitol Cabs and asked the 
drivers if they knew Parker (Tr. 68). He called the com- 
pany dispatcher and was told that Parker did not work 
there (Tr. 77). He also visited the golf course ‘‘a couple 
times looking for him’’ (Tr. 70). The court ruled that the 
instruction would not be given (Tr. 81). The case then 
proceeded to verdict. 


The Motion for New Trial 


On August 15, 1969, appellant requested a new trial based 
upon newly discovered information that one of the jurors, 
between the time that she had been selected to serve as a 
prospective juror and the time of her actual service, had 
moved from the District of Columbia to Maryland (Mot. IL 
Tr. 4). On August 28 the trial court denied the motion, 
finding that the nonresidence of one juror did not create 
prejudice sufficient to require a new trial. 
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ARGUMENT 


I. The absence of a recordation of appellant’s preliminary 
hearing does not require reversal of his convictions in 
the absence of a showing of prejudice. 


(Mot. Tr. 4-5) 


Appellant asks this Court to reverse his convictions be- 
cause his preliminary hearing was not recorded. In Gard- 
ner v. United States, 182 U.S. App. D.C. 331, 407 F.2d 1266, 
cert. denied, 395 U.S. 911 (1969), this Court held prospec- 
tively that the preliminary hearing proceedings must be 
recorded regardless of whether any request for such recor- 
dation is made. Since the preliminary hearing in the instant 
case occurred before the Gardner decision and appellant 
had retained counsel,° he must now demonstrate that the 
lack of preliminary hearing transcript was prejudicial.” 
Gardner v. United States, supra, 132 U.S. App. D.C. at 332, 
407 F.2d at 1267. In attempting to assume this burden, 
appellant fails to allege any specific prejudice but rather 
resorts to generalities by referring to (1) the lack of tran- 
script to support the probable cause necessary for his con- 
finement prior to indictment and (2) the need for the 
transcript for ‘‘discovery and specification of the evidence’’ 
(Appellant’s Br. at 6). Such generalizations are circum- 
ambient to the issue and hardly meet the requirements for 
reversal. 

We maintain that no prejudice inured because of the lack 


6 In his argument appellant cites Roberts v. LaVallee, 389 U.S. 40 (1967) ; 
Blue v. United States, 119 U.S. App. D.C. 315, 342 F.2d 894 (1964), cert. denied, 
380 U.S. 944 (1965); and Washington v. Clemmer, 119 U.S. App. D.C. 216, 
339 F.2d 715 (1964). All of these cases deal with an indigent’s rights at a 
preliminary hearing. The rule of law that an indigent defendant is entitled 
to a transcript of the preliminary hearing proceedings at the Government’s 
expense, Washington v. Clemmer, supra, has no bearing on the case at bar. 


7 Any claim that the lack of a preliminary hearing transcript prior to the 
Gardner decision was per se reversible error cannot be sustained. See United 
States v. Green, D.C. Cir. No. 23,697, decided July 29, 1970 (unpublished) ; 
Gardner, supra; Boney v. United States, 128 U.S. App. D.C. 279, 280, 387 
F.2d 237, 238 (1967), cert. denied, 390 U.S. 967 (1968). 
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of a transcript. Initially, we emphasize that appellant had 
retained counsel at the preliminary hearing and that coun- 
sel indicated he did not desire to purchase a transcript of 
the hearing (Mot. Tr. 4-5). Such a representation is con- 
trary to appellant’s present claims of prejudice. Certainly 
the subsequent indictment vitiates the probable cause issue, 
cf. Blue v. United States, supra note 6, and his lack of 
interest in any recordation of the preliminary hearing 
severely weakens his present insistence that such transcript 
was necessary for ‘‘discovery and specification of the evi- 
dence’ (Appellant’s Br. at 6). 

Although appellant does not n 
preliminary hearing t 
ment purposes at trial, 
include that contention. This 
Gardner case are dispositive: 

In the instant case, appellant’s only substantial claim 
of prejudice is that they were unable to impeach the 
complaining witness by any inconsistent statements he 
might have made at the preliminary hearing. Assum- 
ing that the disability could qualify as prejudice in view 
of the purposes of @ preliminary hearing, we conclude 
that it did not do so here (footnotes omitted). Gardner 
v. United States, supra, 132 U.S. App. D.C. at 332, 407 
F.2d at 1267. 

Appellant’s posture in the case at bar is significantly weaker 


8 The facts in Gardner 
were in the midst of robbi 


error and observed that as the appellants 

é¢we are unwilling to rest dicial error on sheer 

that appellant([s] may have had a better alibi which [they] kept to [them- 
gelves].”” 132 U.S. App. D.C. at 333, 407 F.2d at 1268, quoting from Blunt v. 
United States, 131 U.S. App. D.C. 306, 404 F.3d 1283 (1968), cert. denied, 
394 U.S. 909 (1969). We simply note that here too appellant’s defense was & 
denial of involvement. 
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than was that of the appellants in the Gardner case. This 
Court in Gardner noted that one appellant’s trial attorney 
had not also represented him at the earlier hearing. Here, 
of course, appellant was represented by the same counsel at 
both proceedings, and therefore any claim of prejudice due 
to lack of an impeachment source is entitled to little, if any, 
serious consideration.” 

In the case at bar the Government furnished appellant 
with grand jury minutes of Officer Hill’s testimony before 
the officer testified (Tr. 9) and made every effort to provide 
liberal discovery (Mot. Tr. 6-7; Tr. 49). Counsel also had 
the use of the notes he had taken at the preliminary hearing 
(Mot. Tr. 4). The fact that no impeachment whatsoever of 
Officer Hill was attempted at trial further dilutes any 
speculative claim of prejudice advanced here by appellant. 
We therefore maintain that appellant’s assertion of error 
falls far short of that required for reversal. United States 
v. Green, supra note 7. 


II. The trial court did not err in denying appellant’s motion 
for a new trial based upon information that before the 
trial had begun a juror had moved from the District 
of Columbia to Maryland. 


Without citing any case authority to support his conten- 
tion, appellant asserts that his Sixth Amendment rights 
were violated when a juror who had moved from the Dis- 
trict of Columbia to Maryland deliberated in his ease. He 
reasons that his right to be tried by a jury of twelve resi- 
dents of the District of Columbia is a fundamental right. 
If not waived, and he believes that no waiver occurred in 
his case, a violation of this right in appellant’s view re- 
quires reversal. He concludes: ‘‘To uphold the govern- 


2 Cf. Nickens v. United States, 116 U.S. App. D.C, 338, 323 F.2d 808 (1963), 
cert. denied, 379 U.S. 905 (1964), in which the denial of a motion for a tran- 
seript of a first trial at the expense of the government was held not to con- 
stitute error requiring reversal of the conviction obtained in the second trial. 
This Court in so holding noted that ‘‘appellant had the same counsel at both 
trials.’? Id. at 341, 323 F.2d at 811; accord, United States v. Brown, D.C. Cir. 
No. 23,626, decided November 4, 1970. 
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ment’s position [this Court] must effectively write the 
Sixth Amendment requirement out’’ (Appellant’s Br. at 
10). In so contending appellant has ignored a substantial 
body of case law, turned his back on all precedent, and 
forged ahead intent on establishing a new interpretation 
of the Constitution. 

Initially we maintain that appellant is in error in his 
assertion that he has not waived his right to object for 
disqualification of a juror. He suggests, ‘‘The fact that 
defendant-appellant had no notice of the possible presence 
of a Maryland resident, coupled with the failure of the 
juror to respond indicates affirmatively that there was not 
a waiver” (Appellant’s Br. at 9). Again appellant has 
made an unsupported assertion that seems contrary to a 
plethora of case law. The right to challenge or object to 
qualification of a juror based on non-residency may be 
waived even though the objecting party was ignorant of 
the disqualification until after the verdict. Hoeppel v. 
Street, 17 F. Supp. 719 (D.D.C. 1937); United States v. 
Rosenstein, 34 F.2d 630 (2d Cir.), cert. denied, 280 US. 
581 (1929); cf. State v. Upton, 170 N.C. 763, 87 S.E. 328 
(1915). The rationale behind the waiver rule is founded in 
the duty of each of the parties to ascertain by proper 
examination at the time the jury is impaneled the existence 
of any grounds for objection to a juror. Failing to do so, 
a party should be precluded from thereafter raising an 
objection which might have been discovered. State v. Wain- 
wright, 190 Kan. 619, 376 F.2d 829 (1963) ; State v. Lewis, 
161 La. 696, 109 So. 391 (1926). In the instant case, there- 
fore, since appellant raised no objection when the jury was 
impaneled, he must be held to have waived his right to con- 
test a juror’s qualification based on residency.” 

Furthermore, even if he had not waived his right to 


20 The waiver rule has also been applied to disqualification on other grounds, 
for instance: where the juror was an alien, Charles v. State, 198 Ark. 1154, 133 
S.W. 24 26 (1939); a convicted felon, Stagg v. Stagg, 96 Mont. 573, 32 P.2d 
856 (1934); related to the prosecutor, State v. Maultsby, 130 N.C. 664, 41 
SE. 97 (1902). 
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object, appellant is mistaken in his assertion that he is not 
required to show prejudice for this Court to reverse his 
convictions. The Sixth Amendment requires that an accused 
be tried by an impartial jury of the state and district in 
which the crime was committed. The jury should represent 
a cross-section of the community, venue should be local, and 
prospective jurors should be residents in the district for at 
least one year. 28 U.S.C. § 1861. 

The most cursory perusal of cases interpreting the mean- 
ing of ‘‘impartial jury’’ and the relevant statutory require- 
ments will reveal that, absent a showing of prejudice, it is 
well within the discretion of the trial judge to deny a motion 
for a new trial after verdict, and the non-residence of a 
trial juror does not render a conviction void. Kohl v. Lehl- 
back, 160 U.S. 293 (1895); Queen v. Hepburn, 11 U.S. 535 
(1813) ; Hoeppel v. Street, supra; United States v. Rosen- 
stein, supra. The court’s ruling in Fisher v. Yoder, 53 
F. 565 (3d Cir. 1892), a civil case which discussed a factual 
situation similar to that in the case. at bar, is dispostive: 

[O]Jne of the jurors sworn in the case was a nonresident 
of the district where the cause was tried. He had pre- 
viously lived in the district, but had moved therefrom. 
These facts were not learned until after the trial. The 
general line of decision is that nonresidence of a juror 
is not, of itself, a sufficient reason to compel the grant 
of a new trial. It is a question of sound discretion 
whether, under all the facts connected with the case, it 
should be done. In the present case, there was a fair 
trial, the verdict was fully warranted by the evidence; 
and no other reason against the justness of the verdict, 
save the nonresidence of the juror, being urged, we 
think it ought to stand. To grant a new trial under such 
facts would be to prefer form to substance. 53 F’. at 565. 

It is well settled that certain statutory requirements such 
as citizenship, age, sex and residency do not relate to a 
juror’s ability to perform his duties intelligently and 
impartially. United States v. Rosenstein, supra, 34 F.2d at 
634. To require reversal, appellant must show more than 
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the mere fact of non-residency of a juror; he must demon- 
strate some resultant prejudice. In the instant case appel- 
lant did no more than to rely on an unsupported assertion 
of prejudice and therefore failed to meet his burden. 


III. The trial court properly instructed the jury as to the 
requirements for a conviction under 21 U.S.C. § 174. 


(Tr. 53, 88-89, 103-104, 123-125, 127) 


Appellant urges that because of this Court’s decision in 
United States v. Cox, 139 U.S. App. D.C. 264, 432 F.2d 1326 
(1970), the trial court erred in not instructing the jury to 
acquit the defendant if satisfied that he did not know the 
narcotics were imported.** We maintain that appellant is 
precluded from initially raising this point on appeal and 
that, in any event, the trial court correctly instructed the 
jury. 

Appellant never objected to the trial court’s instructions 
but rather announced at the close of the charge that he was 
satisfied (Tr. 127). It is well settled that in order to assign 
as error any part of a charge, it is essential that a distinct 
objection have been stated, with the grounds upon which it 
is based. Villaroman v. United States, 87 U.S. App. D.C. 
240, 241, 184 F.2d 261, 262 (1950) ; Rule 30, Frep. R. Car. P. 


12 21 U.S.C. § 174 provides in pertinent part: 

Whoever fraudulently or knowingly imports or brings any narcotic drug 
into the United States or any territory under its control or jurisdiction, 
contrary to law, or receives, conceals, buys, sells, or in any manner 
facilitates the transportation, concealment, or sale of any such narcotic 
drug after being imported or brought in, knowing the same to have been 
imported or brought into the United States contrary to law, or conspires 
to commit any of such acts in violation of the laws of the United States, 
shall be imprisoned not less than five nor more than twenty years and, in 
addition, may be fined not more than $20,000. 


oe © @ @ 


Whenever on trial for a violation of this section the defendant is 
shown to have or to have had possession of the narcotic drug, such posses- 
sion shall be deemed sufficient evidence to authorize conviction unless the | 
defendant explains the possession to the satisfaction of the jury. 


12 The requested instruction is based upon the decision in United States v. 
Peeples, 377 F.2d 205 (2d Cir. 1967). 
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This is required in order to allow the trial court to review 
the objection and correct any defect it may have created. 
United States v. Green, 137 U.S. App. D.C. 424, 424 F.2d 
912 (1970). A failure to object is also an indication that 
the instruction when stated to the jurors ‘‘did not ring an 
alarm of error or prejudice to counsel.’’ Belton v. United 
States, 127 U.S. App. D.C. 201, 205, 382 F.2d 150, 154 (1967). 
Appellant’s failure to object to the trial court’s instruction 
is, we submit, dispositive of this contention on appeal. 
United States v. Carter, 136 U.S. App. D.C. 308, 420 F.2d 
150, cert. denied, 397 U.S. 1017 (1969). 

Furthermore, assuming arguendo that appellant is not 
precluded from raising this issue on appeal, the record in 
the instant case presents facts far different from those 
before this Court in Cox, supra, and therefore that case is 
not controlling. 

Appellant, like Cox, testified that he did not know where 
heroin came from or whether it was imported (Tr. 53). Cox 
then requested the ‘‘ Peeples instruction,’’** but the court 
refused to so instruct. In the instant case appellant never 
requested such an instruction but, rather, only asked that 
the trial court tell the jury that it ‘‘could still find him not 
guilty of violating [21] U.S. Code 174 even if they believed 
he made the sale.’’ (Tr. 88.) The following colloquy then 
occurred : 

Tue Covurr: What you want me to do is, at the end, 
to say the burden is on the Government to prove the 
elements beyond a reasonable doubt which includes the 
knowledge, notwithstanding the presumption? 

Mr. Rosen [defense counsel]: That is right. (Tr. 
88-89.) 

Defense counsel in closing argument referred to the ques- 
tion of knowledge of importation, appellant’s testimony of 
lack of knowledge, and the Government’s evidence con- 
troverting appellant’s lack of knowledge (Tr. 103-104). 
The trial court then fully instructed in accordance with the 


18 See note 12, supra, 
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standard instruction permitting the jury to infer, from 
possession of narcotic drugs, the presence of the elements 
of the offense: (1) the fraudulent or knowing (2) facilita- 
tion or concealment and sale of a drug (3) unlawfully 
imported with (4) knowledge thereof.* The court then 
emphasized that the inference of knowledge of importation 
based upon possession does not operate if the fact of the 
possession is satisfactorily explained (Tr. 123) and that 
the permissible inference ‘‘does not change the fundamen- 
tal rule that the defendant is presumed to be innocent until 
proven guilty beyond a reasonable doubt, nor does it shift 
to the defendant the burden of proof on any issue. The 
burden is still on the Government to prove every element 
of the offense charged beyond a reasonable doubt including 
knowledge of importation, notwithstanding the permissible 
inference. .. .”’ (Tr. 123.) Finally, the court summarized: 
As I told you before, it is not necessary for the defend- 
ant to prove that another person may have committed 
the crime, nor is the burden on the defendant to prove 
his own innocence. If the facts and circumstances have 
been introduced into evidence which raise a reasonable 
doubt as to whether this defendant was the person who 
committed the crimes charged in this particular indict- 
ment, then you must find the defendant not guilty. 
(Tr. 124.) 
The court further instructed that the jury must separately 
consider each offense and the evidence applicable thereto 
(Tr. 125), and at the close of the entire charge defense 
counsel announced, ‘‘Satisfied, your Honor.’ (Tr. 127.) 
Thus, in the instant case, (1) no specific Peeples instrue- 
tion was requested; (2) the trial court fully instructed in 
accordance with appellant’s requested instructions and 
specifically alluded to the Government’s burden as to knowl- 
edge of importation; (3) appellant’s counsel in summation 
referred to appellant’s denial of knowledge of importation; 
and (4) appellant’s counsel stated that he was satisfied with 


44 See JuNIog Bak SEcTION or D.C. Bak Ass’N, CRIMINAL JURY INSTEUCTIONS 
FOR THE District or CoLumBmA, No. 94 (1966). 
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the instructions. Since this case involves much more than a 
naked request and denial of an instruction and appellant’s 
denial of knowledge of importation was properly before the 
jury, we strongly maintain that the Coz rationale is 
inapplicable. 


IV. The prosecutor properly commented on the evidence 
in his argument to the jury. 
(Tr. 58-59, 81-82, 92, 94) 


Without citing any specific statement in the record, appel- 
lant asserts that the prosecutor erroneously made a ‘‘miss- 
ing witness’”’ argument to the jury (Appellant’s Br. at 12). 
In so doing he fails to distinguish between proper comment 
on evidence and argument relating to the inference to be 
drawn from the absence of a witness. In this case the 
prosecutor properly commented on the evidence before the 
jury and at no time argued that any adverse inference 
should be drawn from the evidence. 

Appellant’s alibi defense rested upon his alleged presence 
at East Potomac Park Golf Course on June 14 where he 
was playing golf with Charles Parker. He testified before 
the jury that he knew Parker drove for Capitol Cab Com- 
pany, that he had not told his lawyer about Parker, and 
that he was personally unsuccessful in reaching Parker 
(Tr. 58-59). After a hearing, the court denied the Govern- 
ment’s request for a missing witness instruction, and the 
prosecutor proffered: 

Mr. Puztrs [the prosecutor]: I am not going to 
comment on the missing witness; I am going to argue 
exactly what the defendant said, that when he saw 
Mr. Parker last, he didn’t ask him to come down here 
to testify and that he didn’t tell his lawyer about it. 
Now, that is testimony that has come out in front of the 
jury. I am not going to argue against it. 

Mr. Rosen: I have no objection to that. However, 
I think in the Wynn case, there is clear language which 
says that you can’t comment upon, for instance, why 
wasn’t Mr. Parker brought down as a witness. 

Tux Courr: He is not going to go that far. 
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Mr. Rosen: I have no objection to his arguing what 
the jury has heard. The jury has heard it and the jury 
is more than capable of making their own interpre- 
tation. (Tr. 81-82.) 

The prosecutor therefore in closing argument commented 
on the testimony that appellant did not ask Parker, an 
important figure to the defense, to come to court (Tr. 92). 
Appellant objected to the prosecutor’s argument and the 
court instructed the prosecutor to ‘“comment on just the 
evidence’? and to “[s]tay away from the inferences.’’ 
(Tr. 94.) The prosecutor then without objection went on 
to discuss appellant’s failure even to tell his lawyer about 
Parker (Tr. 94). We assume that this commentary is the 
subject of appellant’s present claim of error. 

This Court’s ruling in Burgess v. United States, D.C. Cir. 
No. 21,745, decided December 29, 1970, is dispositive. In 
Burgess this Court discussed the distinction between proper 
comment on evidence and improper argument of an adverse 
inference to be drawn from the evidence after the requested 
missing witness instruction had been denied. The author 
of the principal opinion stated: “Counsel should not be 
precluded from all comment, though he is not authorized 
to go so far as to argue that the testimony would be 
unfavorable. Lack of a particular witness’ testimony might 
often indicate a weakness in the case which can properly 
be called by counsel to the jury’s attention. . . . Inmy view 
counsel should not be required to be silent with respect to 
the facts, though not permitted to go so far as to urge the 
inference of unfavorable testimony.’’ Burgess v. United 
States, supra, slip op. at 16 (Fahy, J.). In the instant case, 
the prosecutor complied in every way with this Court’s 
guidelines and commented only on the evidence which was 
before the jury. There is thus no basis for appellant’s 
claim of error. 


28 Appellant also argues that as to the prosecution under 21 U.S.C. $174, the 
failure of the Government to introduce any evidence relating to the origin of 
the heroin is error. We marvel at this assertion in light of the Supreme Court’s 
recent decision in Turner v. United States, 396 U.S. 398 (1970). See, ¢.9., 
Burgess v. United States, supra. 
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CONCLUSION 


WHEREFORE, appellee respectfully submits that the judg- 
ment of the District Court be affirmed. 


Tomas A. FLANNERY, 
United States Attorney. 


Joun A. Terry, 
JEROME WIENER, 
Assistant United States Attorneys. 


+x U.S. Government Printing Office: 1971—422-154/581 


